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Filemon Arellano appeals the district court’s denial of his April 2007
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28 U.S.C. § 2244(d)(1)(A).1

28 U.S.C. § 2244(d)(1)(D).2

2

petition for a writ of habeas corpus.  See 28 U.S.C. § 2254.  We affirm.

The district court determined that the petition was barred by the statute of

limitations.  See 28 U.S.C. § 2244(d)(1).  Arellano asserts that the statute did not

begin to run when the state criminal judgment became final,  but rather at a later1

date when he discovered the factual predicate “through the exercise of due

diligence.”   He also asserts that he was entitled to equitable tolling.  See Holland2

v. Florida, ___ U.S. ___, ___, 130 S. Ct. 2549, 2562, 177 L. Ed. 2d 130 (2010). 

We disagree.  Our review of the record makes it apparent that, as the district court

decided, by the year 2000 at the latest, Arellano should have discovered his claim

that, although directed to do so, prior counsel had not filed his notice of appeal. 

Indeed, Arellano might well have been expected to discover that claim at an earlier

date, but using the year 2000 does give him the benefit of the doubt.  We are

unable to hold that Arellano’s delay between then and April of 2007 can be

excused on the basis that he was sufficiently diligent for either delayed statute of



See 28 U.S.C. § 2244(d)(1)(D); Hasan v. Galaza, 254 F.3d 1150, 1154 n.33

(9th Cir. 2001).   

See Holland, ___ U.S. at ___, 130 S. Ct. at 2562; Bryant v. Ariz. Att’y4

Gen., 499 F.3d 1056, 1061 (9th Cir. 2007).  Put otherwise, the extraordinary

circumstance of his attorney’s bad acts (which should have been known by 2000)

does not sufficiently explain his delay in filing.  See United States v. Buckles, 647

F.3d 883, 889–90 (9th Cir.), cert. denied, No. 11-6226, 2011 WL 4006675 (U.S.

2011); Randle v. Crawford, 604 F.3d 1047, 1057–58 (9th Cir.), cert. denied, ___

U.S. ___, 131 S. Ct. 474, 178 L. Ed. 2d 301 (2010).

We note that the state courts denied relief on the basis of his untimeliness5

and lack of diligence in filing papers with them.  See Bonner v. Carey, 425 F.3d

1145, 1149 (9th Cir. 2005).  They declared he had procedurally defaulted.

We decline to consider the uncertified issue that the district court should6

have held an evidentiary hearing; we see no basis to hold that the district court

erred.  See Doe v. Woodford, 508 F.3d 563, 567 (9th Cir. 2007); Brown v.

Ornoski, 503 F.3d 1006, 1017 (9th Cir. 2007).

3

limitation commencement  or equitable tolling  purposes.3 4 5

AFFIRMED.6


